Q- Bay Crossing Study Public Comments BAY CROSSING STUDY

CHESAPEAKE
Maryland —
ransportation TIER1 NEPA
"Ry September 1, 2018 — September 30, 2018
DATE MEDIUM COMMENT
(Personally Identifying Information Removed)
9/12/2018 Email | am A Kent county property owner and would like you to know my preferance for the new bridge.
Economically it makes sense for all Marylanders to have it in the second zone
Brian Murrill

Maryland Division Administrator
US Department of Transportation
Federal Highway Administration
1200 New Jersey Ave., SE
Washington, DC 21590

Heather Lowe

Project Director for the Bay Crossing Study
MDTA

2310 Broening Highway,

Baltimore, MD 21224

Dear Ms. Lowe and Mr. Murrill,
9/12/2018 Email
Maryland Transportation Article 4-407 gives consent authority over any toll road, highway or bridge
constructed within the boundaries of the 9 Eastern Shore Counties .

Kent Conservation and Preservation Alliance would like to submit, as public comment for the record in the
Tier 1 NEPA study currently being conducted, the attached documents and cover letter. The documents
include a written opinion from the Office of Maryland Attorney General, Brian Frosh, on the applicability of
the statute pertaining to a Chesapeake Bay Bridge. [Referenced Documents Included at the Bottom of This
File]

All documents being submitted, having been published on the official website for the Kent County
Commissioners, are part of the public record and available for access by any interested party.

Please feel free to contact me if you have any questions about our submission.

Commenter names and personal information have been redacted and, in most cases, the redaction is noted. 1
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Maryland TIER 1 NEPA

oy September 1, 2018 — September 30, 2018

DATE MEDIUM COMMENT
(Personally Identifying Information Removed)

Sincerely,
[Name Removed]

[Name Redacted] Chair

Board of Directors

Kent Conservation and Preservation Alliance

[Phone Number Removed]

After a life of driving 95 south, it is obvious we need a future way to avoid major traffic areas in the
Baltimore Washington areas with an alternative route south. We must use the 301 corridor now improved
9/18/2018 Web to reach route 50 down the eastern shore to a new crossing over the Bay to 95 below the heavy traffic
areas. This would set up a future alternate route to be developed avoiding 95 altogether. Just common
sense.

Ms Heather Lowe, Bay Crossing Study

MD Transportation Authority

2310 Broening Hwy

Baltimore, MD 21224

9/18/2018

Dear Ms. Lowe:
9/18/2018 Email
| would like to comment on the Bay Crossing Study. Kent County is a beautiful place full of historic sites,
cultural and agricultural landscapes. Creating a new corridor to the 'Shore' would be extremely detrimental
to the wonderful qualities of life experienced by those of us who live here.

One only needs to look at what happened to Kent island over the years to imagine the result of an
additional bay crossing would have to this county. What was once a quiet area of farms and historic places
would be full of strip malls, fast food, asphalt, and bedroom communities. This is not progress, it a rape to
the land and culture of residents of this county.

Commenter names and personal information have been redacted and, in most cases, the redaction is noted. 2
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(Personally Identifying Information Removed)

| care deeply about preserving Kent County, and know that a highway cutting through this landscape is not
compatible with my goal. | oppose a new bay bridge crossing into Kent County.

Regards,

[Name Removed]
[Address Removed]
9/26/2018

Dear Ms. Lowe:

| would like to comment on the Bay Crossing Study. Kent County is a beautiful place full of historic sites,
cultural and agricultural landscapes. Creating a new corridor to the 'Shore' would be extremely detrimental
to the wonderful qualities of life experienced by those of us who live here.

One only needs to look at what happened to Kent island over the years to imagine the result of an
additional bay crossing would have to this county. What was once a quiet area of farms and historic places
9/26/2018 Email would be full of strip malls, fast food, asphalt, and bedroom communities.

| traveled from Kent County to Dover Delaware last week, was deeply sadden to think that Kent County
could end up looking like that area. The congestion of traffic, the new construction of houses, business on
farm land, it was very depression to know that this could be what Kent County might become.

| care deeply about preserving Kent County, and know that a highway cutting through this landscape is not
compatible with my goal. | oppose a new bay bridge crossing into Kent County.

Regards,
[Name Removed]
[Address Removed]

Commenter names and personal information have been redacted and, in most cases, the redaction is noted. 3



Kent Conservation &
Preservation Alliance

861 Washington Avenue, Suite 256 - Chestertown, MD 21620

Ms. Heather Lowe

Project Manager, Bay Crossing Study
MDTA

2310 Broening Highway

Baltimore, MD 21224

September 12, 2018

Dear Ms. Lowe,

The Kent County Commissioners requested Brian Frosh, Maryland Attorney General,

to render an opinion on the applicability and meaning of Transportation Article 4-407,
which reads in its entirety:

(a)This section applies to:
(1) Caroline County;
(2) Cecil County;
(3) Dorchester County;
(4) Kent County;
(5) Queen Anne's County:
(6) Somerset County;
(7) Talbot County:;
(8)  Wicomico County;
(9) Worcester County.

(b)A State Agency, including the Maryland Transportation Authority, may not construct any toll
road, toll highway, or toll bridge in the counties enumerated. in this section without the express consent
of a majority of the government of the affected counties. (emphasis added)

The purpose of the request was to clarify the interpretation as it pertains to a Bay
Crossing and how the word ‘affected’, in the context of this statute, is to be applied.
The Commissioners stated in their request that:

"The Bay Crossing is of a highly important nature to our citizens and Kent County’s long-standing
opposition to a terminus in Kent County of a toll bridge from the Western Shore."

The reply received from Patrick B. Hughes, Chief Counsel, Opinion and Advice, stated
that a request for an opinion had previously been submitted by a member of the
Maryland General Assembly and:

'Because we have already provided advice to our client on this matter, we are attaching a copy of the
advice, rather than responding in the form of an official Opinion of the Attorney General."



The client referred to by Mr. Hughes is Senator Stephen Hershey, 36th district.

Kent Conservation and Preservatlon Alliance is submlttmg documents, mcludmg
the rendered opinion of the AG, for inclusion in Bay Crossing Study Tier 1

NEPA public record. These document are all publicly available.on the Kent County
Commissioner's Agenda/Minutes website.

The key points in the opinion are:

o Transportation 4-407 is applicable to a Chesapeake Bay Crossing -

o Affected has meaning and would be applied only to the county or counties where a
toll facility is constructed, not the entire 9 counties listed in section (a) of the
Article

o Should a toll facility be consz‘ructeo’ in a single county on the Eastern Shore the
State agency responsible would be required to get consent from that S/ng/e
affected county

o Should a toll faCI//z‘y be constructed in mu/t/p/e counties, the major/ty of the -
governments in those affected counties would be required to give consent.

Opposition to a Chesapeake Bay Bridge crossing terminating in Kent County has been
clearly stated to State Highway and MDTA by our Commissioners as well as our
residents. Furthermore, although only an opinion and not a binding legal decision, this
interpretation of the statute has implications for MDTA considering Kent County as one
of the corridors for a Bay Crossmg

U.S. Code Title 23 Chapter 1 section 139(h)(1),/ssue /dem‘/ﬁcat/'on and Resolution :

'The /ead agency and the part/C/pat/ng agencies shall work coo,oerat/ve/y in accordance with this section to
identify and resolve issues that coulgk de/ay completion of environmental review process or could resu/t in
denial of any approva/s required f@ e project under app//cab/e laws.'

Maryland Transportatiom
Maryland Attorney ne
, therefore must ol

\ 407 under the opmlon repdered by the otﬂce of the




The County Commissioners of Kent County

R. Clayton Mitchell, Jr.

WILLIAM W, PICKRUM Kent County Government Center SHELLEY L. HELLER
PRESIDENT 400 High Street COUNTY ADMINISTRATOR
CHESTERTOWN, MD Chestertown, Maryland 21620
) TELEPHONE 419-(7784500 THOMAS N. YEAGER
RONALD H. FITHIAN FACSIMILE 410-778-7482 COUNTY ATTORNEY
MEMBER E-MAIL kenlcounty@kentgov.org
ROCK HALL. MD www kentcounly.com

WILLIAM A. SHORT
MEMBER
CHESTERTOWN, MD ,
April 17,2018

The Honorable Brian E. Frosh, Attorney General
State of Maryland

Office of the Attorney General

200 St. Paul Place

Baltimore, MD 21202

Dear Attorney General Frosh:
RE: Clarification of Maryland Transportation Article § 4-407

The County Commissioners of Kent County, Maryland respectfully request your
clarification of Maryland Transportation Article § 4-407:

(a) This section applies to:
(1) Caroline County;
(2) Cecil County;
(3) Dorchester County;
(4) Kent County;
(5) Queen Anne’s County;
(6) Somerset County;
(7) Talbot County;
(8) Wicomico County; and
(9) Worcester County.

(b) A State agency, including the Maryland Transportation Authority, may not
construct any toll road, toll highway, or toll bridge in the counties enumerated in
this section without the express consent of a majority of the governments of the
affected counties. (emphasis added)

Over the years there have been proposals to construct a northern crossing from Baltimore
County to Kent County. If past precedents are followed, such as the bridge from Anne Arundel
County to Queen Anne's County, the bridge itself would be toll but the approach roads would not
be toll.




Brian E. Frosh, Attorney General

Request for Clarification of Maryland Transportation 4-407
April 17, 2018

Page 2 of 2

A toll bridge, if proposed from Baltimore County to Kent County, with no toll approach
roads, appears to us to only affect Kent County, as the toll bridge would only be in Kent County.
Since the law prohibits the construction of a toll bridge or highway on the Eastern Shore except
with the consent of the majority of the governments of affected counties, only the consent of
Kent County would be required.

The Bay Crossing is of a highly important nature to our citizens, the County Governance,
and Kent County’s long-standing opposition to a terminus in Kent County of a toll bridge from
the western shore. We understand that there could be other interpretations of this law, but it
would seem imperative to have an opinion on implementation of the law and we respectfully
request that you render an opinion at your earliest convenience.

Very truly yours,

THE COUNTY COMMISSIONERS
OF KENT COUNTY, MARYLAND

G, A

William W. Pickrum, President

o ks

onald H. Fithian, Member

==

William A. Short, Member



EvizagrTa HARRIS
Chief Deputy Attornev General

Brian E. Frosu
Attorney General

CAROLYN QUATTROCKI
Deputy Attorney General

STATE OF MARYLAND

FacsmviLe No. OFFICE OF THE ATTORNEY GENERAL WriTeRr's Dirtct Diac No.

(410) 576-7036 (410) 576-6327 ‘
phughes@oag.state.md.us

July 17,2018

Via First Class Mail

Hon, William W. Pickrum

President, County Commissioners of Kent County

R. Clayton Mitchell, Jr. Kent County Government Center
400 High Street

Chestertown, Maryland 21620

Dear Mr. Pickrum:

We received your letter on behalf of the County Commissioners of Kent County in
which you request an Opinion of the Attorney General concerning the interpretation of §
4-407 of the Transportation Article. Our Office was recently asked for advice on that
same topic by a member of the Maryland General Assembly. Because we have already
provided advice to our client on this matter, we are attaching a copy of that letter of
advice, rather than responding in the form of an official Opinion of the Attorney General.
Although we respectfully decline your request for a formal Opinion of the Attorney
General, I nevertheless hope that you find this letter helpful. Please let me know if you
have any questions.

Sincerely,
County Commissioners Patrick B. Hughes
Office Chief Counsel, Opinions & Advice

Dete &7/19 /IS ik

200 Saint Paul Place < Baltimore, Maryland 21202-2021
Main OfTice (410) 576-6300 = Main OfTice Toll Free (888) 743-0023
Consumer Complaints and Inquiries (410) 528-8662 < Health Advocacy Unit/Billing Complaints (410) 528-1840
Health Advocacy Unit Toll Free (877) 261-8807 <« Homebuilders Division Toll Free (877) 259-4525 ¢ Telephone for Deaf (410) 576-6372
o wwiw.marylandattorneygeneral.goy
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The Honorable Stephen S, Hershey, Jr,
Senate of Maryland

James Senate Offlce Bunldmg, Room 420°
Annapolis, Maryland 21401

Dear Senator llershey:

You have asked for advice regarding Transportation Article (“TR") § 4-407, which
prohibits a State agency from constructing any toll road, (oll highway, or toll bridge in the nine
Easlern Shore countics without the consent of a majority of the affocted counties, Specifically,
you have agked whether this provision would apply to a bridge that crosses the Chesapeake Day
and, if'it would, whether it would require the consent of a majority of the nine counties or only of
the Bastern Shore county in which the bridge would terminate, 1t is my view that TR § 4-407
woutd apply 1o a toll bridge that spans the Chesapeake Bay, and thal section would not requite the
consent of all nine Eastern Shore counties but likely would require only the consent of a majority
of the Eastern Shore counties in which the tol] facility! is constructed.

TR § 4-407 was enacted in 1978 as § 232 of former Article 25. Chapter 495 Laws of
Maryland 1978, Aside from a non-substantive restructurmg, of the statute,? us woll as its
recadification in the Transportation Article, TR § 4-407 is ldentlcal to the original 1978 enactment,
Section 4-407, in its cntirety, provides as iollows'

(a) This section applies to:

(1) Caroline County;

(2) Cecil County,

(3) Dorchester County;
(4) . Kent County;

(5) Queen Anne’s County;

! As used in this letter, “toll facility” means any portion of a roadway for which a toll iy
assessed for passage and includes toll roads, toll highways, and toll bridges. ‘

2 As enacted in 1978, the list of the nine counties to which the statute applicd appeared as
subsection (b), and the general prohibition on the constructmn of toll facilitics was set forth in
subscction (a).

104 CEGISLATIVE SRRVICHS MULOING « PO STATE SIRCLE » ANNAFOLIZ, MARTLAND 214011991
41049465600 « JOIQTO-§O00 + FAX 41000465601 « TTY JIa46-5421 - 01-970:4401




The Honorable Stephen 8, Hershey, Jr.
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(6) Somersct County,

(7) Talbot County;

(8) Wicomico County; and
(9) Worcester County,

(b) A State agency, including the Maryland ransportation
Authority, may not construct any toll road, toll highway, or toll
bridge in the counties ecnumerated in this section without the express
consent of a majority of the governments of the affected countics,

k. Would TR § 4-407 apply tv a Chesapeake Bay crossing?

Bascd on the plain meaning of the statutory language, it is my view that TR § 4-407 would
apply to a toll bridge that spans the Chesapeake Bay and terminates in one of the nine Eastern
Shore counties.

When interpreting legislative acts, the cardinal rule is to “ascertain and effectuate the
intention of the legislature,” Oaks v. Connors, 339 Md. 24, 35 (1995), the primary source of which
is the language of the act itself, Stafe v, Pagano, 341 Md. 129, 133 (1996). If the language is clear
and unambiguous, courts usually will not look beyond the plain meaning of the language to discern
legislative intent, Gary v. State, 341 Md, 513, 521 (1996), *In construing the plain language, *(a)
court may neither add nor delete language so as to reflect an intent not evidenced in the plain and
unambiguous language of the statute; nor may it construe the statute with forced or subtle
interpretations that limit or extend its application.’™ Chow v. State, 393 Md, 431, 443 (2006)
(quoling Kushell v, Dept. of Natural Resources, 385 Md, 563, 576~77 (2005) (citations omitted)
(quotations omitted)), Nonetheless, where there is an ambiguity or “uncertain meaning” in a
statule, a court “may and often must consider other ‘external manifestations’ or ‘persuasive
evidence,’ including a bill’s title and function paragraphs, amendments that ocourted as it passed
through the legislature, ... and other material that fairly bears on the fundamental issue of
legistative purpose or goal .,.." Kaczorowski v. Mayor & City Council of Baltimore, 309 Md, 505,
515 (1987). -

TR § 4-407 limits the authority of State agencies (o “construet any toll road, toll highway,
or toll bridge in the counties enumerated in [that] section,” A Loll bridge that terminates in a given
county necessarily would be “construct[ed]” in that county, and thus a toll bridge that spans the
Chesapeake Bay and terminates in one of Lhe nine Bastern Shore counties would be “sonstruct[ed)
in” at least one of “the countics enumerated, in” TR § 4-407.> Accordingly, it is my view that TR

31t is possible ~ though perhaps not likely ~ that n portion of the span over the waters of
the Bay would be constructed within the jurisdiction of an Eastern Shore county different from the
county in which the bridge makes landfall, given that the jurisdiction of a county extends into
navigable waters, including the Chesapeunke Bay, See Local Government Article (“LG") § 9-109
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§ 4-407 applies to such a toll bridge and, therefore, a State agency may not construct the toll facility
“without the express consent of s majority of the governments of the aflected counties.”

To be sure, therc are some statements sprinkled throughout the legislative history of TR
§ 4-407 that appear to provide al least some support for an urgument that the statute was meant to
limit & Siate agency’s authority to construct toll roads, toll highways, and tol! bridges only if such -
fucilities are lovated entirely, or at least predominantly, within the nine Eastern Shore counties,
For example, the logislative history suggests that Chaptor 495 was enacted in response to concerns
among Eastern Shore counties that certain road projects on the Bastern Shore would be constructed
as toll roads or bridges, See Maryland Department of I'ransportation (“MDQT™) Written .
Testimony, Senate Bill 725 of 1978, February 14, 1978 (“This legislation has been introduced as
a result of an unfortunate comment regarding a very initial and preliminary analysis of several
potential projects ... . The Departmeni has no plans to build a toll road on the Gastern Shore nor
would we cver without the support of the involved counties); House Committee on
Appropriations, Minutes, March 29, 1978 (“there had becn 4 meotings with other counties on 20-
year needs study and no mention had been made of toll road but got wind of toll road being
underway in plans with road starling at Wye Mills through to Mardella, ... [The Secretury of
Transportation) said they have no intention of building toll roads on E.8, at this time but plan to
... improve I8, roads,"), '

Similarly, nothing I have found in the legislative history suggests the General Assembly
specifically contemplated the application of this provision to a toll bridge across the Bay.* But the
lack of any evidence in the legislative history on this specific point, or the sugpestion that the
General Assembly likely was focused primarily on infrastructure with a more significant presence
on the Hastern Shore, cannot overcome the plain meaning of the statutory language, which
expressly limits a Stale agency’s authority to construct a toll facilily, ineluding a toll bridge, in
any ol the nine Eustern Shore counties, Because the statuto does not draw any distinction belween
toll facilities constructed entirely or mostly within the Bastern Shore counties and toll facilities,

(the jurisdiction of a county bounded at any point by navigable waters other than a river extends
to the center of the waters or, if the navigable waters join a neighboring stalc, to the ultimate limit
of the State); LG § 9-108 (excepl as otherwisc provided by law, the jurisdiction of & county lying
on 4 navigable river in the State extends to the channel of the river dividing the county from another
county); Anne Arundel Cty. v, City of Annapolis, 352 Md. 117, 134 n.8 (1998) (“Annc Arundel
County and its sister countics also have jurisdiction to the geographic middlc of any body of wator
other than a river, such as the Chesapeake Bay, which scrves us its border.”).

* That a new Chesepeake Bay crossing may not have been a chief concern among State
legislators or Eastern Shore countics at the time is not surprising, given that the second span of the
Buy Bridge was completed just five years earlier, in 1973,
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such as a bridge across the Bay, of which only a portion is constructed in any Eastern Shore
counties,? it {s my view that § 4-407 would apply to a toll bridge across the Chesapeake Bay,

2. If TR 4-407 applies to n Chesupeale Bay crossing, does that mean all 9 counties have a
- vote on where it crosses, or would just the county where it terminates get the sole vote?

~ The answer to your question turns on the medning ot the term “affected counties” in TR
§ 4-407, Though not free from doubt, it is my view that “affected counties” means only those
counties in which a toll facility is construeted, Accordingly, ifa proposed toll facility were to pass
through only one of the nine Eastern Shore counties, under TR § 4-407 that single county would
have to give consent. If the toll facility were 1o pass through multiple Eastern Shore counties,
however, a mujority of those counties would have to give consent.

The legislative history of the statute supports this interpretation, When first introduced,
Chapter 495 provided that a State agency “may not construct any toll road, toll highway, or toll
bridge in the counties enumerated in this section without the cxpress consent ol the government of
the county.” (Emphasis added). The bill's reference to “the county,” in the singular, suggests that
the_objcctive of the bill, as introduced, was Lo require the consent only of the specific county or .
counties in which a toH facility is to be construcied, as opposed 1o requiring the consent of all nine
of the Liastern Shore countics enumerated in that section. In other words, the bill applied to all
nine Eastern Shore counties ~— in that it limited a State agency’s authority to construct any toll road,
toll highway, or toll bridge in those nine counties — but it did not require the express consent of all
nine counties for every proposed toll facility on the Eastern Shore,

'['hus, under that initial version of the bill, if a tol] project were to be constructed in only
one of the ninc cnumerated counties, the responsible State agency would have had to gel the
consent of that one county, 1lowever, if a ol project were to run through multiple counties on the
Fastern Shore, the State agency would have had to get the express consent ol ench county in which
the toll facility was to be constructed, and cach of those counties effectively would have had veto
power over the project, Further support for this construction of the bill as originally introduced
can be found in the bill's fiscal note, which described the bill’s fiscal impact as follows:

If plans [0 construct toll facilities in the enumerated
counties) were to materialize, and each county affected gave its
express consent, the cost of construction of the toll facilitics
undoubtedly would be financed by bonds that would be amortized
by the 1olls. ’

$ Becausc (he jurisdiction of a county bounded by the Chesapeake Bay extends to the Bay's
center, a substantial portion of a Bay crossing would be constructed in at least one Eastern Shore
county. See footnote 3, supra,
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If any uf thase counties in which a toll fucility was proposed
did noi give lts express consen, allernative routes may be possible,
presumably at highet construction costs or with smaller projections
of toll revenues,

Fiscal Note on Senate Bill 723 of 1978, February 10, 1978 (emphasis added).

In response to this original version of the bill, MDOT raised concerns in ils written
testimony about the consent requirement: '

[MDOT] has no plans to build a toll road on the Eastern Shore nos
would we ever without the support of the lnvolved counties,

However, it should be pointed out that the legislation would limit
the flexibility of the State to implement a project which was
supported by & majority of Eastern Shore counties but opposcd by
only one,

'MDOT Writien Testimony, Senate Bill 725 of 1978, Febtuary 14, 1978,

'I'hen, in an apparent ¢ffort to address MDOT's concerns, the General Asserbly amended

"the bill 10 its current form, See House Committee on Appropriations, Minutes, March 29, 1978

(The amendment “has taken care of [MIDOT's) only objection, Must have majority of counties in

agrcement.”), More specifically, the General Assembly amended the bill by striking “the

government of the county” and inserting in its place “a majority of the governments of the alfected
counties.” ' _

Based on this history and on the plain language of the statutc, it is my view that the term
saffected counties” likely was meant to embrace only those Fastern Shore counties in which a
proposed toll facility is to be constructed. For one thing, had the General Assembly intended to
require the consent of atl nine Eastern Shore counties whencver a tol] facility is proposed in any
of the Gastern Shore counties, it could have simply vsed the lerm majority of the governments of
“the counties,” “thosc counties,” or “the enumerated counties,” any of which would have provided
a olear reference back to the antecedent “counties enumerated in thig section.” That the General
Assembly included the adjective “affected,” however, suggests it intended some further limitation.

The legislative history provides some clues as to the intended limitation, It appears that
the term “atfected counties” likoly was meant to refer only to the Fastern Shore counties in which
a proposed toll facility is Lo be constructed. In the fiscal note, legislative staft characlerized the
original version of the 1978 bill as allowing the construction of a toll facility on the Eastern Shore
if “each county affected” gives its express consent bul prohibiting the construction if “any of those
counties in which a toll facility [is} proposed” does not consent. Thus, the fiscal nole appears to
have used the phrase “each county affected” as shorthand for the “counties in which a toll facility -
[is] proposed.” (Emphasis added), When the General Assembly subsequently amended the bill,
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it likely used the similar phease, “the affected countics,” in the same way —as shorthand reference
to the counties in which a proposed toll fagility is to be <:o_nstrucuu:h6 '

I also have considered whether “affected counties” could be construed more broadly to
include, in addition to the countics in which a proposed toll facility is to be constructed, those
Eastern Shore counties that would be allected by a proposed toll facility in some other way, for
example, by new traffic patterns or changes In trafflc congestion, increased economic activity in
the county, or an impact on property values, The legislative history, however, does not suggest
that the Gencral Assembly had such a broad construction in mind. Rather, the history of the
provision - especially how the term “affected™ was used in the fiscal note - seems to indicate that
the Cieneral Assembly intended the narrower, more precise construction of “affected counties,”
However, we cannot definitively exclude the possibility that, under some civcumstances, a court
might interpret the term “affected counties” to include a bordering county to which the toll facility
does not extend but that is singularly affected by the facility. In the final analysis, it is difficull to
give conclusive guidance about the application of the statuto in the abstract, without applying the
statute to n specific proposed toll project, '

With that caveat, although the matter is not free from doubt, it is my view that the belter
construction of TR § 4-407, and the construction that is most consistent with the statutory text and
legislative history, is one that equates “affected counties” with those Eastern Shore counties in
which a proposed tol! facility is 10 be constructed. Accordingly, with respectto a Chesupeake Bay
crossing, if the toll facility is to be constructed in only one Eastern Shore county, it is my view that
TR § 4-407 prohibits a State agency from constructing the toll bridge without the express consent
ol the govemment of that one Bastern Shore county. If the toll facility is to he constructed in
multiple Eastern Shore counties, then the responsible State agency must get the consent of the
governments ol a majority of those Bastern Shore counties. ’

6 Under this construction of the statute, if a toll facility is to be constructed in a single
Bastern Shore county = or even in twa Eastern Shore counties ~ one county could effectively stop
the project, At first blush, this construction is arguably at odds with the amendment made to the
1978 bill, the apparent purpose of which was to address MDOT’s concern that the bill “would limit
the flexibility of the State to implement & project which was supported by a majority of Eastern
Shore counties but opposed by only one.” MDOT’s testimony, however, must be read in the
context of that 1978 bill as it was originally introduced, which would have allowed a single Eastern
Shore county 1o effectively block a proposed toll project that ran through several Eastern Shore
counties even if all of those other counties suppotted the project, When MDOT's testimony is
read in thal context, it appears that MDO'T's specific concern likely related to a single county being
able to block n multi-county project that was supported by a majority ol the counties in which the
project would be constructed, That concern is amply addressed by reading “aftected counties” to
mean the counties in which a toll facility is constructed.
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While T hope this letter s responsive to your questions, it is not an official opinion of the
Attorney General,
| Smcerely,

d,,,/(p//d’)?/' Mi"‘“‘“"”"“ e iy

‘David W. Stamper
Assistant Attorney General

s v-.nru
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